
401(k) Financial Hardship Rules applicable to 403(b) 

 

(iii) Immediate and heavy financial need —(A) In general. Whether an employee has an immediate and heavy 
financial need is to be determined based on all the relevant facts and circumstances. Generally, for example, the 
need to pay the funeral expenses of a family member would constitute an immediate and heavy financial need. A 
distribution made to an employee for the purchase of a boat or television would generally not constitute a distribution 
made on account of an immediate and heavy financial need. A financial need may be immediate and heavy even if it 
was reasonably foreseeable or voluntarily incurred by the employee. 

(B) Deemed immediate and heavy financial need. A distribution is deemed to be on account of an immediate and 
heavy financial need of the employee if the distribution is for— 

( 1 ) Expenses for (or necessary to obtain) medical care that would be deductible under section 213(d) (determined 
without regard to whether the expenses exceed 7.5% of adjusted gross income); 

( 2 ) Costs directly related to the purchase of a principal residence for the employee (excluding mortgage payments); 

( 3 ) Payment of tuition, related educational fees, and room and board expenses, for up to the next 12 months of post-
secondary education for the employee, or the employee's spouse, children, or dependents (as defined in section 152, 
and, for taxable years beginning on or after January 1, 2005, without regard to section 152(b)(1), (b)(2) and (d)(1)(B)); 

( 4 ) Payments necessary to prevent the eviction of the employee from the employee's principal residence or 
foreclosure on the mortgage on that residence; 

( 5 ) Payments for burial or funeral expenses for the employee's deceased parent, spouse, children or dependents 
(as defined in section 152, and, for taxable years beginning on or after January 1, 2005, without regard to section 
152(d)(1)(B)); or 

( 6 ) Expenses for the repair of damage to the employee's principal residence that would qualify for the casualty 
deduction under section 165 (determined without regard to whether the loss exceeds 10% of adjusted gross income). 

(iv) Distribution necessary to satisfy financial need —(A) Distribution may not exceed amount of need. A distribution is 
treated as necessary to satisfy an immediate and heavy financial need of an employee only to the extent the amount 
of the distribution is not in excess of the amount required to satisfy the financial need. For this purpose, the amount 
required to satisfy the financial need may include any amounts necessary to pay any federal, state, or local income 
taxes or penalties reasonably anticipated to result from the distribution. 

(B) No alternative means available. A distribution is not treated as necessary to satisfy an immediate and heavy 
financial need of an employee to the extent the need may be relieved from other resources that are reasonably 
available to the employee. This determination generally is to be made on the basis of all the relevant facts and 
circumstances. For purposes of this paragraph (d)(3)(iv), the employee's resources are deemed to include those 
assets of the employee's spouse and minor children that are reasonably available to the employee. Thus, for 
example, a vacation home owned by the employee and the employee's spouse, whether as community property, joint 
tenants, tenants by the entirety, or tenants in common, generally will be deemed a resource of the employee. 
However, property held for the employee's child under an irrevocable trust or under the Uniform Gifts to Minors Act 
(or comparable State law) is not treated as a resource of the employee. 

 


